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Rx for Excessive Damages: A Legal 
Treatment Plan
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It’s time for your checkup!
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Topics
Discussion Points

 Why defend damages?
 Reasonable Value
 Collateral Sources
 Picking Apart Plaintiff’s Plan
 Anchoring
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Why Defend Damages?

Get a real value for economic damages:
 Determine causally related needs
 Determine “reasonable value”
 Consider collateral sources
 Estimate a judgment under 50-A

 Provides a basis for negotiations and the foundation for trial



 Traditional defense approach to compensatory damages 
defense
 Reactive approach

 Match plaintiff’s experts - if they get a life care planner, we get a life 
care planner

 Do not put on defense damages experts or present defense numbers at 
trial
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Traditional Damages 
Model
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Taking Back Control
 Don’t wait: Defendant can anchor the value

 Challenging the plaintiff’s damages model

 Rethinking experts

 Targeting items of damages

 Bringing reality back to the courtroom

 Legal challenges
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Goal

 This is not a race to the bottom

 Comprehensive, strong and credible damages defense

If you don’t believe it, they can’t!



Reasonable Value
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Reasonable Value Discovery

Early damages discovery

 Itemized liens

 Complete health insurance files

 School, therapy or home health records, if applicable

 Liens or litigation funding
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Reasonable Value And The Law
 Do not accept plaintiff’s values
 In New York, a plaintiff should only be allowed to recover the 

amounts paid for medical care. 
 Kastick v U-Haul Co., (292 AD2d 797 [4th Dept 2002])
 Hospital received payment from No-fault and Medicare and wrote-off 

the balance.
 Plaintiff argued damages should include the written-off amounts
 4th Dept held the written-off amount “is not an item of damages for 

which plaintiff may recover because plaintiff has incurred no liability 
therefor.”
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Use “Reasonable Value” Where Collateral 
Sources Are Uncertain Or Do Not Exist
Keep the discussion outside the collateral source rule

oReasonable value

 Reasonable value is not necessarily what was billed or 
what was paid on the plaintiff’s behalf
 Change the language
 Growing number of courts are accepting the argument 

that reasonable value is what is generally paid in the 
marketplace



Collateral Sources
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Using Collateral Sources

CPLR 4545 entitles you to an offset!
Applies to:
 Uninsured
 Insured
 Pension benefits
 Medicare
 Medicaid



15

Making An ACA Argument 

Understanding where argument is most beneficial
 Prosthetics cases
 Orthopedic injuries
 Significant medication expenses
 Medicare not involved 
 To address non-home care items where Medicaid involved

 Establish that it is reasonably certain 
 plaintiff will have access to health insurance in the future 
 plaintiff’s insurance will cover the items in plaintiff’s life care plan
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Making An ACA Argument 
 Liciaga v. New York City Transit Authority, 2024 WL 3882279 (2d Dept 

2024)
 Issue: Whether defendant could present evidence at a post-trial collateral source hearing of 

private insurance available to the plaintiff in the future, even though plaintiff was currently 
uninsured

 Holding: Yes
 Key parts of the decision: 

 Plaintiff could reduce his own future medical expenses by millions of dollars by procuring an 
insurance policy available to him pursuant to the ACA

 A reasonable plaintiff would act in his own economic self-interest by taking the minimally 
burdensome steps required to obtain available insurance coverage 

 The plaintiff's contention that it is improper to expect him to perform an act that he is required to 
perform under federal law is, therefore, without merit

 To the extent that a plaintiff can mitigate his or her damages by procuring insurance coverage that 
would offset some portion of his or her future medical expenses, he or she cannot simply decline to 
do so without a plausible explanation and avoid potential consequences
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Life Care Plan v. Insurance
Life Care Plan Future Value

Complications / Hospitalizations $1,486,712

Drugs and Supplies $1,226,486.10

Wheelchair $151,101.85

Home Accessories and Equipment $267,613.96

Health Evaluations $25,644

Case Management $244,296

Medical Routine Coverage $72,618

Medical Services $13,677.80

Orthotics/Prosthetics $76,590

Therapies $1,042,496

Insurance Plan

Covered

98.4% covered

99.7% covered

97.5% covered

Covered

Covered

Covered

Covered

Covered

35.1% covered



Picking Apart Plaintiff’s Plan
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Bringing Reality Back 
To The Courtroom

Confronting the collateral source rule

Understand your venue

 Look for ways to open the door

 Look for ways to circumvent the collateral source rule
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Life Care Planning v. Case Management



21

What Is Case Management?
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What Does A Case Manager Do?

The Professional Case Manager is 
responsible for being patient-centered 
and is held accountable to maintain 
the education and skills needed to 
deliver quality care. The professional 
case manager should demonstrate 
knowledge of health insurance and 
funding sources, healthcare services, 
human behavior dynamics, healthcare 
delivery and financing systems, 
community resources, ethical and 
evidence-based practice, applicable 
laws and regulations, clinical standards 
and outcomes, and health information 
technology and digital media for 
effective and competent performance.
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Case Management v. Life Care Planning
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Case Managers Coordinate Benefits
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Additional Challenges 
To Billed Rates

 Expose and undermine plaintiff’s cost sources

 Demonstrate all medical costs are derived with regard to insurance

 Demonstrate plaintiff’s data sources come from insurance data

 Demonstrate plaintiff’s expert has no personal knowledge of the data or how 
it was collected

 Demonstrate plaintiff’s expert is relying on hearsay

 Demonstrate plaintiff’s expert is merely a conduit for someone else’s opinion
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Looking Under The 
Economist’s Hood

Medical Consumer Price Index
 Based on insurance data
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Using Motions To Defend Damages
Motions to consider

 Preclude baseless life care plans or limit care claims
 No foundation
 No basis for pricing
 Care not prescribed, desired, or feasible

 Preclude reliance on billed rates

 Preclude net-negative discount rates

 Preclude baseless life expectancy opinions

 Opening the door



Anchoring
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Anchoring

What is it?

 Based in psychology

 People are unduly influenced by the initial number they encounter

 People start with the recommended number and adjust up or down 
from that number

 Anchoring effect can happen with completely arbitrary anchors 
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Anchoring
What is it?
 Tversky and Kahneman’s classic study 
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Anchoring
Does it occur in litigation?

o Studies consistently show plaintiff’s use it to their advantage

 Christina Marinakis, “How to Counteract the Anchoring Effects of a Plaintiff’s Damages Request Jury Reliance on 
Plaintiff’s Damages Ask,” Law 360 (August 12, 2019).
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Anchoring
 Research also shows that judges and mediators are susceptible to 

anchoring  

 Conklin, Michael, Combating Arbitrary Jurisprudence by Addressing 
Anchoring Bias, 97 Wash. L. Rev. 1 (2019) 

 Common mediation anchors

 Plaintiff’s demand

 Mediator’s experience

 Policy limits

 Liens



Caryn Lilling
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Mauro Lilling Naparty LLP
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Questions?
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